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 1.  TIME:  4:00 P.M.   CASE#: MSC11-00781 
CASE NAME: MAGNATE FUND #2, LLC  vs.  TRIGGAS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY C.W. GUS TRIGGAS 
* TENTATIVE RULING: * 
 
 
Defendant’s motion for summary judgment is DENIED. 

The resolution of statute of limitations issues is normally a question for the trier of fact.  

Cleveland v. Internet Specialties West, Inc. (2009) 171 Cal.App.4th 24, 31. While it is 

distinguishable on both procedural and factual grounds, the Fuller decision – which involved an 

appraisal – illustrates of how nuanced and fact-intensive a statute of limitations issue can be.  

Fuller v. First Franklin Financial Corp. (2013) 216 Cal.App.4th 955, 962-966. 

Here, the Court has sustained technical but valid objections to significant portions of defendant’s 

opening evidence.  (See below.)  Also, plaintiff has offered competent opposition evidence on 

key issues.  (See in particular, Simonse Dec., ¶¶ 16-17.)   

Plaintiff’s theory is that defendant fraudulently concealed the World Savings appraisal.  That 

theory has survived demurrer, and defendant does not challenge it here.  Defendant instead 

argues that plaintiff could and should have discovered the alleged fraud, by obtaining the World 

Savings appraisal, more than three years before commencing this action.  But plaintiff’s principal 

John Simonse explains why he believed he could not obtain the appraisal, even after close of 

escrow.  (Simonse Dec., ¶¶ 16-17.  See also, ¶ 36 [“I was never provided and never saw a copy 

of the October 2, 2007 Loan Commitment letter until my attorneys obtained it during discovery in 

this lawsuit”]; ¶ 37 [first sentence].)  Whether that belief was reasonable is for the jury to decide. 

This ruling denying summary judgment shall not be construed as a finding that plaintiff’s action 

likely has merit; several potential weaknesses in plaintiff’s fraud theory were detailed in the 

Court’s initial rulings on defendant’s demurrers, and defendant’s statute of limitations defense is 

also potentially dispositive.  This ruling denying summary judgment shall not prejudice 

defendant’s right to make other dispositive motions at appropriate points during trial. 

The following are the Court’s rulings on evidentiary objections.  The evidentiary rulings are 

for purposes of this motion only, and shall not be binding when the Court considers motions 

in limine or evidentiary objections at trial. 

Plaintiff’s Objections: 

All relevance objections are overruled. 

Triggas Declaration: 

Nos. 1-7: overruled. 

Nos. 8-10: sustained, lack of personal knowledge. 
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No. 11: overruled. 

No. 12: sustained, lack of personal knowledge. 

Nos. 13-14: overruled. 

Lyon Declaration: 

Nos. 15-27: sustained, lack of personal knowledge, improper legal argument, and lack of 

proper authentication.  A document is not authenticated simply by being attached to a 

deposition transcript.  Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 855.  

Plaintiff will have the burden of proof at trial, and will be held to the same exacting 

evidentiary standards plaintiff imposes on defendant here. 

Defendant’s Objections: 

All relevance objections are overruled. 

Simonse Declaration: 

No. 1: overruled. 

Nos. 2-3: sustained, lack of personal knowledge. 

Nos. 4-5: overruled. 

No. 6: overruled as to first two sentences, sustained as to last two sentences, lack of 

personal knowledge. 

No. 7: sustained, lack of personal knowledge. 

Nos. 8-9: overruled. 

No. 10: sustained as to first sentence, lack of personal knowledge, overruled as to 

second sentence. 

No. 11: sustained, lack of personal knowledge. 

No. 12: overruled. 

No. 13: overruled as to first sentence, sustained as to balance, lack of personal 

knowledge. 

No. 14: sustained, lack of proper authentication, lack of personal knowledge. 

Bowles Declaration: 

Nos. 15-18: sustained, lack of personal knowledge. 

Dawson Declaration: 

Nos. 19-30: overruled. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   07/29/16 

 
 

- 3 - 

 

 


